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Hail to the Chiefs!

The Client Protection Webb has been track-
ing the efforts of the Conference of Chief
Justicesto enhance the professionalism and
ethicsof lawyers nationwide, and to recapture pub-
lic confidence and respect for our institutions of
justice. Those efforts have included NCPO's dia-
logue with the Chief Justices on these important
issues. They began with NCPO'’s proposed stan-
dards for client protection funds in the Chiefs' A
National Action Plan on Lawyer Conduct and
Professionalism, and which culminated — at |east
many of us thought — with a 90-minute personal
presentation to them in Baltimore earlier this year.

Nothing disappoints more than an inability, ac-
tual or perceived, to persuade. But that's been the
lot of client protection advocates for more than a
generation. There seemed but a handful of judi-
cial and bar leaders who fully accepted the con-
cepts that lawyers have a collective obligation to
protect legal consumersfrom dishonest colleagues,
and that it's in the best interests of lawyersto de-
liver that protection. There have been exceptions,
but progress seemed permanently glacial. Good
news it is, then, that the Chief Justices are likely
to stimulate real movement and progress.

The Chiefs are deliberating how best to
implement their National Action Plan. Be-
forethem isadraft proposal which recognizes
that our nation’s high courts must commit to
providing effective programs of lawyer disci-
pline, law client protection, and lawyer assis-
tance programs with stable sources of financ-
ing. The draft Implementation Plan acknowl-
edges up front that these programs are expen-
sive, and should be financed by mandatory as-
sessments. Doubtless there will be state com-
missions to help the high courts achieve the
Action Plan’s standards and goals. NCPO
stands ready to help, and The Webb will con-
tinueto track our progress. But it'salso essen-
tial that you commit yourself — and your fund
— to helping your Supreme Court invigorate
your state’s program of law client protection.

A great Chief Justice, Arthur Vanderbilt of
New Jersey, once remarked that “court reform
is not a sport for the short-winded.” That truth
probably applies to every aspect of legal re-
form. Perseveranceisal. So let’'s all take a
deep breath and join our Chief Justicesin this
new journey in public service. l

A Message from the President

Outside the Box

WIliam D. Ricker, Jr.

days of Winter, a concept those of us from

the sunny South do not fully understand; or
it can bewashed with dazzling sunshine. When Fred
Miller, Isaac Hecht and | attended the mid-year
meeting of the Conference of Chief Justicesin Janu-
ary 2001 to present NCPO’s casefor the states’ high
courtstaking aggressive responsibility for their cli-
ent protection funds, not only were we washed in
sunshine outside, but we were showered with as
warm a reception from the people of Baltimore as
one expects from southern hospitality.

B altimorein January can bedraped inthedark

Thanks to the good offices of |saac Hecht and
Maryland Chief Judge Robert Bell of the Mary-
land Court of Appeals, NCPO wasinvited to ad-
dress the Conference at its session on the state
supreme courts' “Specia Responsibility for the
Administration of Client Protection Funds.” The
February 2000 issue of The Client Protection
Webb is devoted to this wonderful opportunity,
and the three widely diverse perspectives pre-
sented at the Conference.

That event is now history, and hopefully a
building block for the future. There are many

continued on p. 5



Evaluating
Client
Protection
Funds

Kenneth J. Bossong

heAugust 28, 2000 edition of The

I National Law Journal focused at-
tention on client protection funds

in the United States, and the extent to
whichthey do, or do not, fulfill their stated
missions. The series reinvigorated an ex-
amination of the nation’s funds, and the
many criteria used to evaluate them. Of
those criteria, four are by far the most im-
portant: organizational structure, funding,
accessibility and responsiveness. Let's
look briefly at these four core principles.

Organizational Structure
A client protection fund should be a
trust created by the high court in each state
and should be administered by an inde-
pendent and autonomous Board of Trust-
ees appointed by the high court.

A fund that is struggling is often found
to bejust another committee of astate bar
association (or perhaps just another
agency in the government bureaucracy),
with its fate ultimately in the hands of
persons with multiple and conflicted in-
terests and no particular expertisein cli-
ent protection. That is why the ABA’s
Model Rule for Lawyers Funds for Cli-
ent Protection urges the establishment of
such funds by the highest court in each
jurisdiction as an exercise of its constitu-
tional authority to regulate lawyers and
the practice of law.

The model client protection fund is a
trust (emphasis supplied), and those ap-
pointed by the high court to run it are
“trustees’ (ditto). The words are not
chosen lightly. In funds that work best,
the court appoints exceptional trustees
to carry out their fiduciary responsibili-
ties and provides rules granting them the
discretion and autonomy to do so.

Good people working in client protec-
tion quickly come to grasp its worth and
to care intensely about the fund. If they
are, nevertheless, beholden to someone
else for final authority to pay claims, or
for finances or resources, that is a major
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organizational flaw. Vulnerable funds some-
timesfind preciousfinancial resourcesremoved
and spent for unrelated purposes. Whereafund
is properly constituted such action would be
deemed an invasion of trust, which is both a
tort and a crime in most places.

Funding
Funding must be steady, secure, and ad-
equate.

The way to ensure that is with an annual as-
sessment of lawyers. Exemptions from pay-
ment, if any, should be few and narrowly de-
fined. A vocal minority of mal contents can be
expected. Those who complain about paying
into afund simply haven’t thought about it care-
fully enough. Most cometorealizethat just as
dishonest actsby afew hurt all lawyers, so too
does providing the remedy of a fund benefit
them all.

Analogies of client protection funds to in-
surance are inapt, by the way, at least in my
view. No oneis asked to pay into a fund be-
causethey “contributeto therisk”. Tothe con-
trary, lawyersfar too honorableto contemplate
dishonest conduct pay into the fund each year
because it would be intolerable to leave vic-
tims of such conduct without a remedy.

Assessments should be set at alevel likely to
meet the need and they should be collected even
in good times. As with any other trust fund,
fiscal healthisavirtuefor afund; maintenance
of areserve for future victims should require
neither defense nor apology.

Funding isthe ultimate client protection fund
issue. Many fund problems, such as stinginess
in paying claims and undue barriersto access,
are funding issues in disguise.

Accessibility

Deserving victims who need the fund must
know it exists and be able to find it. The fund
should not be the profession’s “dirty little se-
cret”. Its existence and purpose should be
known to anyoneinthe systemwhoislikely to
encounter victims of attorney theft. Newsre-
leases, annual reports, brochures and websites
al can educate the public about the fund with-
out creating the false impression that the pro-
fession is overrun with thieves. Invitationsto
speak should be accepted, and even sought.

There is another aspect to accessibility,
though: when victimsfind their way to thefund,
they should not be confronted with a series of
daunting barriers to consideration of their
claims on the merits. Do the claim forms and
other materials make clear to claimants what

is expected of them? Arethere whole classes
of claimantsthat are needlessly excluded from
consideration? To what extent must the claim-
ant exhaust potential collateral sources of re-
covery? Isthe time period for filing claims
absolute, or unrealistically short, especialy
for little known protection funds?

Responsiveness
A client protection fund must be responsive
to the need of legitimate claimants.

Do the trustees consider it their challenge
to find ever more artful waysto reject claims,
or their duty to pay aslittle as possible? Even
if the trustees are looking to help deserving
claimants, asisusually the case, arethey nev-
ertheless burdened with low payment limita-
tionsor rulesthat limit their discretionin pay-
ing certain kinds of claims?

Time is also a factor in responsiveness.
Sometimes a fund takes so long in paying a
claim that much of the ameliorative effect is
lost. How often do the trustees meet and how
often do they pay claims? While there can be
considerable delay as claimants provide proof
of their claims, thereal issueremainshow long
it takesfrom thetime aclaim of obvious merit
is ripe for decision to the placing of a check
in the hands of the victim.

Is the fund adequately staffed? Volunteer
trustees must decide claims; they should not
have to investigate and present them as well.
Staff counsel should do that, all thewhilelook-
ing for trends and patterns of conduct and us-
ing the fund’s subpoena power where neither
the claimant nor the respondent has made a
sufficient factual showing to ensure ajust de-
cision. Staff lawyers are also best ableto re-
plenish the fund with subrogation receipts.

Summary

Thefour pillarsof any client protection fund
are an independent organizational structure;
steady, secure and adequate funding; accessi-
bility; and responsivenessto theneed. A crack
in any one of them precludes excellence.
Excellenceisthe only sensible goal for client
protection funds, which make notoriously
poor window dressing. That each state has a
fund is a fact worth celebrating, but real
achievement comes when every fund takes
stepsto improveits protection programs. Il

Kenneth J. Bossong is Counsel to the New
Jersey Lawyers' Fund for Client
Protection, and the Immediate Past
President of NCPO and a member of its
Board of Directors.



Report
from NCPO'’s
Secretary

Georgia Taylor

CPO held its Fourth Annual
N Meetingin Miami Beach on June
3, 2001. Twenty-three members
attended. A new slate of officerswas ap-
proved, with Carole Richelieu of Hawaii
succeeding Robert D. Weldon of Wash-
ington as Vice-President for the Western
Region. Therewerereportsfromthe Trea
surer, and the Membership Committee's
continuing efforts to recruit new organi-
zational and individual members.

The Publications Committee reported on
The Client Protection\Webb, and the Speak-
ers Bureau announced that it has seven
members signed on to help. The Program
Committee reported on NCPO'’s commit-
ment to handl e the Difficult Claims Work-
shop at next year’'s ABA’s forum in
Vancouver, British Columbia.

The meeting was followed by a brain-
storming session focusing on the future
of law client protection as a movement,
and the role of NCPO as a leader, not a
follower. Many beneficial conceptswere
discussed, including a proactive project
of identifying those states who may need
assistance and offering support. Another
concept recommended that NCPO re-
search thefeasibility of creating an“um-
brellafund” whose purpose would bethe
provision of catastrophic coveragefor cli-
ent protection funds.

TheAnnual M eeting was supplemented
with a teleconference meeting of the
Board of Directors on July 10. The Di-
rectors approved plans for a Midwest
Regional Workshop in Columbus, Ohio,
on October 27. The Directorsalso sched-
uled the next Annual Meeting in
Vancouver on May 31, 2002, whichisa
Friday.

The Directors and Vice Presidents keep
in touch. They “met” on 10 occasions in
2000-2001, eight times by telephone. W

Georgia Taylor isNCPQO's Secretary,
and the administrator of the State Bar
of Nevada’'s Client Security Fund.

October Regional
Workshop Set
For Ohio

T he Ohio Supreme Court’ sclient
protection program will host
NCPO'’s next Regional Work-
shop, which will be held in the City of
Columbus on Saturday, October 27,
2001. Previous NCPO Workshops
have been held in Boston, Nashville,
Chicago, Phoenix and Halifax, Nova
Scotia

The October 27 Workshop is intended
to provide fund administrators and trust-
ees with important information on loss
prevention measures available to protec-
tion funds nationwide, and serve as an
exchange for information on client pro-
tection policies, procedures and strate-
gies for dealing with difficult issues for
funds, courts and bar association. The
Workshop is open to interested persons
from every jurisdiction in the United
States and Canada.

Janet Green Marbley, NCPO's Presi-
dent-Elect and the Administrator of
Ohio’s client protection program, is or-
ganizing the 9:00 am. to 5:00 p.m. event.
Janet invites suggestions for workshop
topics.

Thetentative agendaincludes sessions
on loss prevention mechanisms like fi-
nancial record keeping, random audits of
trust accounts, overdraft and bounced
check programs, and notice to payees of
insurance settlement checks. Also, the
use of modern technology in investiga-
tions, client protection websites, and fund
administration. There will be a session
devoted to the resolution of difficult
claims.

The$50 registration feeincludesalun-
cheon with remarks by the Chief Justice
of Ohio, Thomas J. Moyer. The Work-
shop will be held at the Adam’s Mark
Hotel in downtown Columbus. Reserve
the date on your calendar, and contact
Janet Green Marbley at (614) 995-5000
or Marbley @sconet.state.oh.usfor addi-
tional information. M

NCPO
Creates Speakers
Bureau

Cel ebrating a fund’s anniversary?
Honoring a trustee? Scheduling a
retreat for fund trustees? Need some
spice for your next affair? NCPO's Speakers
Bureau may be the answer. It'sis aresource
for client protection funds as well asasource
for conference speakers and seminar leaders
for bar associations, community organizations,
and professional organizations.

Speakers include seasoned fund adminis-
trators, and trustees who are familiar with
the policies and practical concerns of both
large and small funds. The Speakers Bureau
seeks to promote the exchange of informa-
tion among persons and organizations en-
gaged in client protection activities, as well
as to educate those who should be better in-
formed about protection funds and their role
asinstitutions of justice.

Presentation topicsinclude: the purposeand
function of protection funds; methods of fi-
nancing; minimum standards for protection
funds; fiduciary responsibility; publicity and
public information; obstacles to prompt and
significant reimbursement; the exercise of dis-
cretion; enforcing subrogation rights; diffi-
cult claims; the concepts of “last resort” and
“exhaustion of remedies’; theexercise of dis-
cretionin client protection claims; and proven
theft prevention techniques.

The Speakers Bureau consists of NCPO
volunteers to speak to funds and other orga-
nizations anywhere in the United States. All
speakers are diplomatically sensitive to lo-
cal issues and concerns. The roster of avail-
able speakers, and their home states, include;
William D. Ricker, J. (Florida); Frederick
Miller (New York); Isaac Hecht (Maryland);
Kenneth J. Bossong (New Jersey); Karen
O’ Toole (Massachusetts); Arthur Littleton
(Pennsylvania); Martin Cole (Minnesota);
Robert Weldon (Washington); and Janet
Green Marbley (Ohio).

There are no fees charged for this service.
It's expected that the speaker’s actua travel
and lodging expenses will be reimbursed.
Speakers are also available to participate in
meetings by telephone conference.

Contact any of the speakers directly to ar-
range avisit to your jurisdiction. il
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Profile: Law
Client Protection
In Minnesota

Martin Cole

(Editor’s note: Part | of this profile was
published in the Fall 2000 issue of The Cli-
ent Protection WWebb. One or morefundswill
be featured in future issues of The Webb.
Submissions by Trustees and administrators
are welcome. Manuscripts can be e-mailed
to the Editor.)

Procedures
Claimants in Minnesota must file their
claims on an official claim form, which in-
cludes a subrogation agreement that claim-
ants must sign and have notarized. The
Board has never completely defined itself
as aremedy of last resort, although claim-
ants are expected to demonstrate that they
have made reasonabl e effortsto pursue avail -

able avenues of recovery.

Claimants are encouraged, but not re-
quired, to made acriminal complaint against
the accused lawyer. Unless the attorney is
disbarred or deceased, claimants are in-
formed that they must make a disciplinary
complaint if they have not done so previ-
ously. There are no limitations in the rules
eliminating certain classes of claimants
(relatives, partners, etc.).

Staff investigatesall claimsand has com-
plete accessto the disciplinary investigation
and files. Claimants are frequently inter-
viewed by telephone to fill in any missing
information and request additional docu-
mentation; and the staff meets with claim-
ants and respondents when appropriate. The
Board will almost always wait for comple-
tion of proceedingsin other forums, if those
proceedings appear likely to provide find-
ings upon which the Board can later rely.

Disciplinary proceedings are relied upon,
and are afforded virtual collateral estoppel
effect by the Board, asto dishonest conduct.
Criminal findingsare similarly respected. In
some instances, if the attorney has admitted
the dishonesty or adisciplinary finding has
not been challenged (and only the level of
sanction isyet undetermined), the Board will
pay a claimant prior to the completion of
related proceedings.

The Board is authorized to conduct con-
tested hearings but, in fact, has never done
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so. The Board has requested claimants,
and occasional respondents, to meet with
the Board; but it generally relies upon
staff to investigate claims and make re-
ports and recommendations as to the ap-
propriate disposition. The staff does not
have the authority to dismissclaims, even
if they are deniable on their face. All
claims are presented to the Board and
voted upon, a luxury that states that re-
ceive hundreds of claims each year prob-
ably cannot afford. Lively, and occasion-
aly lengthy, discussions occur on many
claims, and staff’s recommendations are
not automatically followed.

The Board's rules impose a maximum
limit of $100,000 per claim, with no ag-
gregate limit per attorney. The Board re-
cently announced that it will consider the
feasibility of asking the Court toincrease
the cap to $200,000. The fund’'s balance
is currently $2 million.

Claimants and respondents are notified
of the result and claimants have the right
to request reconsideration if their claim
is denied or not paid in full. Thisisa
second opportunity for the Board to con-
duct a personal meeting with a claimant.
Infact, the Board has met personally with
claimants more often as part of the re-
consideration processthantheoriginal in-
vestigation stage. The Board has on sev-
eral occasions reversed an earlier denial
or increased an award after ameeting with
a sympathetic claimant. Judicial review
is not available.

Although everyone in the system rec-
ognizes that the Court no doubt retains
inherent authority to accept review of a
decision of the Board if amajor injustice
occurred, to date the handful of attempts
to obtain court review have been rejected
by the Court in perfunctory one-line or-
ders.

The Minnesota Attorney General’s of-
ficerepresentsthe Client Security Board,
as astate agency, in seeking to collect on
its subrogation rights against the respon-
dent attorney or third parties such as
banks or the respondent’s partners. The
Board is not alowed to hire other out-
sidecounsel. TheAG'sservicesarefree,
although the Board is responsible for
costsof litigation. Minnesotaiscompara-
tively aggressive in its collection efforts
if the attorney can belocated and has any
assets or ajob. We are often willing to
waive interest and collection costs if the

attorney will simply confess judgment and
enter into a payment plan —and stay current
on the payments.

Statistics and War Stories

Inits 13 years of operation, the Minnesota
Client Security Board has paid 304 claims
in the total amount of $3,804,428 (an aver-
age of 23-24 claims paid per year and an
average yearly payout of $292,648). Resti-
tution in thetotal amount of $394,119, or ap-
proximately 10 percent of the fund’sawards,
has been recovered from various sources.

Perhaps ironically, the scandalous losses
that resulted in the creation of the fund re-
main the most notorious incidents in the
fund’s history, even though other disbarred
lawyers have surpassed them in terms of
number of claimsand in reimbursement paid.
At least two other Minneapolis lawyers eas-
ily could have greatly exceeded the earlier
losses. Fortunately for the fund, they were
members of prominent and prosperous law
firms, and their victims were reimbursed
without involvement of the fund.

Asaresult, perhapsthe fund’sfavorite“war
story” involves adisbarred Minneapolis col -
lection lawyer. Aspart of hisfederal crimi-
nal sentencing, the lawyer agreed to repay
to the fund $150,000. More unique was the
additional form of his restitution. A natty
dresser with an extensive wardrobe of suits,
sport coats and shoes, hewasrequired to turn
over hisclothesto aconsignment shop called
the Pink Closet, with any profits earmarked
for the fund. Thus far the Pink Closet has
coughed up $3,870 from this unusual ward-
robe liquidation.

Martin Cole is the Assistant Director of
the Minnesota Client Security Fund and a
Director of NCPO, Inc.

American Bar Association Contacts

or information in the client protec-

tion field, and access to information
maintained by the American Bar
Association, contact John A. Holtaway.
Tel: (312) 988-5298; or
jholtaway @staff.abanet.org Also at
the ABA isthe always helpful Debra
(Dehi) D. Taylor. (312) 988-5325; or
debrataylor@staff.abanet.org



continued fromp. 1

A Message from the President
challengesahead. Formidable challenges, not
only for NCPO, but for law client protection.
For that reason, most of the NCPO members
who attended our Annual Meeting in Miami
Beach on June 2 delayed their departures
home to participate in a specia brainstorm-
ing session following the meeting.

We tried to focus our efforts on the future:
to dream, if you will, about where law client
protectionisgoing inthe next several decades;
to find mechanisms to elevate so many low -
reimbursing jurisdictions to the standards of
appropriate reimbursement called for by the
Conference of Chief Justices. We need to be
on the cutting edge of client protection. We
need to think outside of the box.

When the Conference of Chief Justices
adopted its 1999 National Action Plan on
Lawyer Conduct and Professionalism —and
unequivocal support for law client protection
funds—our “movement” received an endorse-
ment we could not have bought at any price.
TheNational Action Plan itself sprung from
concerns about the decline in lawyer profes-
sionalism and its effects on public confidence
inour legal system and institutions of justice.
The Action Plan covers areas ranging from
continuing legal education, to law school edu-
cation, to discipline, to public outreach.

Of special interest to NCPO, the Action
Plan calls for every jurisdiction to maintain
ajurisdiction-wide, mandatory client protec-
tion fund that substantially reimburses claim-
ants; finances the fund through a mandatory
assessment on lawyers; designatesthe fund’s
assets as atrust; providesfor the fund's man-
agement by a board of trustees appointed by
the high court; and requires that the trustees
publicize the fund's existence and activities.
The Action Plan is available on the
Internet:http://ncsc.dni.ug/Natlplan.html.

OnAugust 2, 2001, the Conference of Chief
Justices approved an Implementation Plan for
the Action Plan. That effort will begininthe
court houses and chambers of our high courts
nationwide as the judges of all our supreme
courts study the components of the Action
Plan and decide what standards are appro-
priatefor their states. Let your Supreme Court
know how your fund measures up to these
standards. It's a golden opportunity to im-
prove and shore up your fund.

NCPO and the bar association leaders na-
tionwide must build on the Chief Justices
commitment to law client protection. We

must be sure that their goals are met. With-
out this support, those goals cannot be
achieved. That iswhy we need to think out-
side the box. That is why we want and need
your ideas and support, and why we want and
need you and your organization to join us
as members. W

William D. Ricker, Jr. is President of the
NCPO, Inc. Heisa long-time Trustee of
the Florida Bar’s client protection fund,
and a partner in Akerman Senterfitt,
Esgs., with officesin Ft. Lauderdale, Fla.

WWW.Ncpo.org

V isit NCPO’s website.
Resources include
NCPO'’s By-laws, rosters of
officers, directors and mem-
bers, all issues of The Client
Protection Webb, a national
directory of client protection
funds; the text of NCPO's
Bibliography of client
protection cases and writings,
summaries of important judicial
decisions, current and recent
news about NCPO events, and
the ABA’s Model Rulesfor
Client Protection Funds.

An Action Plan
for Alcohol and
Substance
Dependency

Thousands of people in New York's legal
community are suffering from the effects of
alcohol and substance dependency. The af-
flicted include not only practicing lawyers,
but judges, and students who are training
for careersinthelaw. Thesediseasescause
enormous personal suffering to those who
are afflicted and to their families, friends
and colleagues. They pose obvious and
documented risks to law clients, litigants
and to the general public. These are
chronic diseases, not moral deficiencies.

They are medically treatable diseases
and, with early intervention, the conse-
guences otherwise manifested may be
prevented and controlled.

So providesthe Action Plan of ablue-
ribbon commission appointed by the
Chief Judge of the State of New York,
Judith S. Kaye, in September 1999.
Chief Judge Kaye charged the 24-mem-
ber panel of lawyers, judges, academics,
and medical professionalsto addressthe
problems of alcohol and substance de-
pendency within New York's legal pro-
fession. Judge Kaye also asked that the
commission identify a reliable funding
source for its proposals.

When the Action Plan was publicly
unveiled in January 2001, the Chief
Judge embraced the commission’s rec-
ommendations, and pledged to work for
their implementation.

A key component intheplanisthecre-
ation of an independent statewide entity
to be called the Lawyer Assistance Trust
which will be administered pro bono
publico by aBoard of Trustees appointed
by New York’s high court, the State Court
of Appedls. This administrative struc-
tureissimilar to New York’sexisting pro-
gram for law client protection.

The Commission’s mgor recommen-
dations include;

e charging the Lawyer Assistance Trust
with providing central leadership and fi-
nancial assistance to programs for the
treatment and prevention of alcohol and
substance dependency among lawyers
and judges;

o financing of the Lawyer Assistance
Trust by thelegal profession, not taxpay-
ers, with a portion of the existing $300
biennial attorney registration fee;

e creating special educational programs
designed specifically for law students,
practicing lawyersand judgesinthefield
of alcohol and substance dependency;
and

« modifying and supplementing existing
court rules and procedures to facilitate
the early detection of acohol and sub-
stance dependency, intervention and re-
ferral to needed treatment.
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First or Last
Resort: Does It
Really Matter?

Victoria Rees

(Editor’'snote: Thisarticleis continued
from the Fall 2000 issue of the Webb. It
has been adapted from a presentation by
Ms. Rees at the International Bar
Association Conference 2000 in
Amsterdam, the Netherlands.)

tectionWebb “Exhaustion” ( Fall 1999),

Kenneth J. Bossong, administrator of New
Jersey’s client protection fund, asserts that
funds of “last” resort aso open themselves
up to arange of complex issues:

I nhisinfluential articlein The Client Pro-

“Requiring claimants to pursue collateral
remedies presents an additional array of is-
sues. Should claimants be expected to pros-
ecute novel ground-breaking theories or li-
ability, or only ‘slam-dunk’ actions (if they
till exist)? What if aclaimant pursuesacol-
lateral source and loses? What does a fund
do where a collateral source makes a settle-
ment offer to the claimant which isless than
thefull loss? What'sthe appropriate response
when a claimant settles partially with a col-
lateral source before applying to the Fund for
the balance of her loss? Is the claimant re-
warded for mitigating her loss, or prejudiced
for settling for less?’

In addition to the application of the vari-
ous monetary limits on awards in place in
nearly all jurisdictions, an effective means of
limiting afund’s exposure can be found in a
wide range of eligibility criteria. The result
is that certain claimants are excluded from
protection before even filing a claim. Such
criteria can exclude from the reimbursement
process the following:

e relatives of the defalcating lawyers;

o financia ingtitutions and others who, by
comparison to “widows and orphans’, fail to
meet the test of being “in need of financia
assistance’;

¢ clients who entrusted funds to their law-
yers for the purpose of investing; and

e claimants who are otherwise unable to
demonstrate the existence of avalid attorney/
solicitor-client relationship.

My conclusion? Fundson both sides of the
scaleare moving toward amiddle ground. Is
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there then any significant difference with
respect to whom funds of “first” versus
“last” resort really protect and serve? If it
can be said that one way or another, most
deserving claimants are reimbursed for their
lossesin the end, then doesit matter from a
practical or philosophical perspective
whether a fund adopts a position of “first”
or “last” resort? Does such a position im-
pact the interest of the public? | believe it
does.

Bossong captured the essence of the prob-
lem when he said “...The mindless applica-
tion of the ‘last resort’ policy can result in
terrible hardship and injustice to victims of
lawyer dishonesty; results that are wholly
inconsistent with the mission and purposes
of aclient protection fund.” He goes on to
say that requiring haplessvictimsto pursue
collateral sources of recovery “borders on
cruel and unusua punishment”, with the
resulting “...exhaustion — not of remedies
— but of clients who trusted their lawyers
and the legal profession’s representation
that there is a fund to protect them from
economic loss.”

How, then, can funds reach an appropri-
ate middle ground in the interests of pro-
tection of the public, and of the long-term
viability of each fund? Guidance is avail-
ablefrom jurisdictions such asNova Scotia,
New York and New Jersey in this regard.

e Consider establishing a policy which,
when assessing which claimants must take
specified stepstoward exhausting collateral
sources of recovery, factorsin elements such
as the claimant’s age, mental capacity and/
or education, economic hardship, length of
litigation and other considerations.

e Adopt policies and procedures whereby
the fund takes an assignment of claim fol-
lowing payment, and devotes resources to
actions for recovery and restitution in the
name of the claimant asameansfor rebuild-
ing capital and enabling payments of claims
infull.

¢ Rather than requiring exhaustion of all
potential collateral sources, compel claim-
ants to proceed against other sources only
where success is likely, and the effort and
timerequired to securerestitution will only
be commensurate with the effort;

e Encourage claimants to pursue certain
collateral sources in situations where the
fund has a policy of not covering certain
losses, such asinterest, penalties, fees, and
other consequential and punitive damages.

For funds of “first” resort, it is worth-
while to take stock, and assess the impact
of their more subtle but equally restrictive
limitations— specifically, the criteriawhich
limits from the start those who may file
claims. “First” resort funds should alsore-
examine unreasonably low caps which re-
sult in claimants only receiving a portion
of the compensation they are due, regard-
less of the extent of the financial hardship
they have had to endure.

It has been suggested that funds should
consider ahybrid position which hasafund
standing as afirst resort for victimized cli-
ents, but as a last resort for third parties
who may beliableto claimants; that is, dis-
honest lawyers and collateral sources.

| believe that the goal for all client pro-
tection funds should be to find a balance:
that position of equilibrium where clients
can feel safe and confident that in the un-
likely event of theft by their lawyer, the
legal profession will step up to the plate
and do the right thing. At the same time,
funds should set reasonable limitations to
ensure the preservation of fund assets for
future claimants, and avoid leapsin annual
assessments.  Such a balance will, in the
end, serve the interests of both the public
and thelegal profession, and will goalong
way toward healing the deep and painful
wounds caused by alawyersbreach of trust
and theft. Il

Victoria Rees is the administrator of
Nova Scotia’s client protection
program, and is a Vice President of
NCPO.

Ohio Supreme Court
Endorses Insurance
Notice Rule
Janet Green Marbley

he Chief Justice of the Supreme

I Court of Ohio has urged the State
Legislature to adopt an insurance
payee natification rulein the State of Ohio.
In his annual State of the Judiciary Ad-
dress, Chief Justice Thomas J. Moyer re-
ported that the Supreme Court’sclient pro-
tection fund had paid over $1 million to
121 victims of theft of personal injury
settlement checks. Thesetheftsmight have
been prevented by an insurance notifica-
tion rule which requires insurance carri-
ers to notify law clients when it mails
settlement checks to the clients' attorney.



A common method of attorney theft
nationwide is the forgery of a client’'s
endorsement on a settlement check. In
most instances, the client has not autho-
rized the settlement and is unaware that
the attorney has settled and discontinued
the action. Insurance carriers typically
issue personal injury settlement checks
with both client and attorney as payees.

In many states, including Ohio, thecli-
ent does not receive notice of the issu-
ance of the check, which alows a dis-
honest attorney to forge the client’s sig-
nature and misappropriate the funds.

The simple, low-cost procedure of no-
tifying a law client when a settlement
check isissued, which originated in New
York State, could have saved Ohio’sfund
over $1 million dollars last year.

Both the Clients' Security Fund Board
of Commissionersand the Ohio Supreme
Court voted unanimously to begin efforts
to enact legislation in the state of Ohio
requiring notice to law clients when an
insurance company mails a settlement
check.

Thisis Ohio’s second attempt to enact
legislation aimed at preventing losses
caused by thistype of dishonest conduct.
The first attempt failed because the in-
suranceindustry feared that these notices
would betoo costly toimplement. How-
ever, states with this rule have demon-
strated that the procedure involves little
more than the cost of mailing a letter,
which is minimal compared to the loss
sustained without the notice.

Ohio’s client protection fund was es-
tablished in 1985 by Supreme Court
Rule. It isfunded by attorney registra-
tion feespaid by every licensed attorney.
Over the past 12 years, Ohio attorneys
have contributed through registration fees
more than $4.6 million in dedicated rev-
enues for law client protection. ll

Janet Green Marbley isthe
Administrator of Ohio’s law client
protection program, and the President-
Elect of NCPO, Inc.

New Jersey Trustee
Honored

(Editor’s Note:  Current and former
Trustees of the New Jersey Lawyers’ Fund
for Client Protection gathered in December
2000 with fund staff and bar officials to
honor the fund'sformer chair: Superior
Court Judge Kyran Connor. What follows
are excerpts from Judge Connor’s remarks.)

“1t was President Lincoln who said: ‘ Char-
acter is like a tree and reputation like its
shadow.” The shadow iswhat we think about.
But the treeis the real thing.

“1 like to think of this protection fund as
the ultimate guardian and guarantor of the
character of the bar. | like to think of this
fund as one of the main reasons why we can
speak of ourselves as being truly members
of a‘profession’. There are many strands
which, taken together, make up the fabric of
our professional mantle: in the lavyers as-
sistance program — we take care of our own;
in our ethics committees — we correct, ad-
monish and discipline our own; but, in the
Lawyers Fund, we complete the circle- es-
sentially by cleaning up after ourselves. Yes.
In many respects, that's what we are: The
‘clean up crew’.

“We make people whole when their for-
tunes or their inheritances— or their meager
savings — have been diminished by the dis-
honesty of our erring brothers and sisters at
the bar. We do this, in my view, not just be-
cause it is the right thing to do (which, of
course, it is). We do this, also, because it is
the proper response of a‘learned profession’
which invites itself into the most intimate
parts of the private lives of the clients it
serves, taking the risk that some few of its
members will not be able to resist the temp-
tations that such intimate involvement may
present.

“We are the last, best defense against the
human frailty that afflicts even the noblest of
professions. | haveto believe that it doesn’t
get any more important than this — even
though the work of considering claims can
beadrudge, can betediousand time-consum-
ing — even though it can be disheartening to
discover that we ourselves can be abused,
once we separate the wheat of meritorious
claims from the chaff of bogus ones.

“It is relatively anonymous, undramatic
work that we do most of the time. But per-
haps the most remarkable thing about it is
the spirit and the enthusiasm and the fidelity
to our mission which'infects' everyone in-
volved in the process — from trustees

(present and past) — to professional staff —
to administrative and clerical staff.

“This infectious spirit finds its source in
the extraordinary staff without whom none
of the Fund's *heavy lifting’ could possibly
proceed; and, also, in the willing service of
committed volunteer trustees among whose
ranks | will always be proud to have been
numbered.

“To have served as the Chair of this Fund
will always stand, in my own personal cal-
culus, as one of the great honors and privi-
leges of my career. It was Cardozo who
said that: ‘Membership in the bar isaprivi-
lege burdened with conditions’. Inthespirit
of this season, may | say that this particular
yoke has been easy, and that this particular
burden has been light” W

$350,700 Award From
Montana Fund

ontana’s client protection fund is

M financed by $20 annual contribu-

tions by the approximately 3000

licensed lawyers in that state. The fund's

reserves in 2000 totaled $665,000. Then

came aong Craig Holt, Esq., who was re-

tained to handle the administration of a

decedent’s estate and one of itslegal repre-
sentatives. Holt stole $350,700.

Holt blamed his secretary. That defense
crumbled when investigators traced the
transfer of client money into Holt's operat-
ing account, then to Holt. Hewasdisbarred
by the Montana Supreme Court in October
2000. Holt then “retired” to Nevadawhere
heisdefending litigation in the federal dis-
trict court involving these thefts.

When the $350,700 | oss was presented to
the Trustees of Montana's Law Client Pro-
tection Fund, they voted unanimously to re-
imburse the loss 100 percent, notwithstand-
ing the obvious financial impact of a
$350,700 payout on the fund's assets of
$665,000. By design, there are no caps on
reimbursement awards, and the fund’s
Trustees value highly the concept that
awardsfrom thefund are mattersof grace”.

The Trustees have also reimbursed athird
theft attributable to Holt: $8,500 stolen
from aconservator of an elderly Montanan.
According to Raymond Williams of the
Montana State Bar Association, “It’'s safe
to say that the Board of Trusteesis holding
itsbreath.” W
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Profile: The North
Carolina State
Bar’s Client
Security Fund

A. Root Edmonson

History

The North Carolina State Bar isan in-
tegrated bar created by the statelegis-
laturein 1933 to regul ate the practice
of law. The State Bar isgoverned by aCoun-
cil that adopts rules and regulations subject
totheapproval of the North CarolinaSupreme
Court. The legidlature retained control over
the State Bar’s dues structure. As a result,
when the Council decided to create a Client
Security Fund in 1975, the State Bar had to
ask thelegislatureto impose a$10 annual as-
sessment to finance the fund. That attempt
was unsuccessful. The State Bar also at-
tempted unsuccessfully to get the legislature
to create a Fund in 1977 and 1981. In April
1984, after severd high profile attorneyswere
disbarred for embezzling clients’ funds, the
State Bar petitioned the Supreme Court to es-
tablish a Client Security Fund. In October
1984, the Court entered an order creating a
Client Security Fund managed by the State
Bar, approving itsstructure and operating pro-
cedures and imposing a $50 per attorney an-
nual assessment.

An assistant district attorney sued the State
Bar for suspending his license for failing to
pay the assessment. He challenged the Su-
preme Court’s authority to “tax” attorneys
inviolation of the state congtitution. In Beard
V. The North Carolina State Bar, 320 N.C.
126, 357 S.E.2d 694 (1987), the Supreme
Court indicated that, by imposing the assess-
ment, it was not engaging in a legislative
function but was exercising its inherent
power to oversee the proper administration
of justice. After a $50 assessment in 1986,
the Supreme Court left future assessments
to be determined by the Court on an annual
basis. Assessments from zero to $50 were
imposed over the following years. 1n 2000,
at the request of the fund, the Supreme Court
imposed a $20 annual assessment that will
remain in effect until further order of the
Court.

In 1992, after paying claims of almost
$500,000, mostly to victims of one attor-
ney, the fund asked the Council to petition
the Supreme Court toimpose aper claim cap
of $60,000 and a per attorney cap of
$100,000. The Supreme Court adopted the
caps on June 24, 1992. In 1997, after Jim

8  The Client Protection Webb m Summer 2001

Toms admitted embezzling over $100,000
from three estates and lesser amountsfrom
several others, the fund determined that the
existing caps would not adequately com-
pensate Toms' victims. Theestatesthat had
smaller amounts stolen were going to be
squeezed out of any meaningful compen-
sation by the estatesthat had larger amounts
stolen. Thefund asked the Council to peti-
tion the Supreme Court to eliminate the per
attorney cap and to increase the per claim
cap to $100,000. The Supreme Court
changed the caps by order dated March 6,
1997. The Toms' claims were considered
after the Supreme Court’s order, and thees-
tates from which less than $100,000 was
stolen were fully compensated.

Structure

The fund’s Board of Trustees consists of
five members, including one public mem-
ber. The Council appointsall of the mem-
bers. Board membersare appointed for five-
year terms and are limited to one term.
Board members' termsare staggered so that
one new member is appointed each year.
The State Bar Council selects a chair and
vice-chair. The Board meetsquarterly, usu-
aly in conjunction with the Council’s quar-
terly meeting. Three of the Board’'s meet-
ings are held at the State Bar Building in
Raleigh, NC. The July meeting is held in
Pinehurst, NC.

The Board shares staff with the State Bar.
A Deputy Counsel of the State Bar spends
about one quarter of his time serving as
Counsel to the Board. A State Bar parale-
ga spends about 40% of her time on the
fund’sbusiness, particularly its subrogation
efforts. Each of the State Bar’s financial
investigators considers the fund's interests
when conducting an investigation for the
State Bar. The fund pays a percentage of
the salaries of its Counsel and its parale-
g4, and pays the full salary of one of the
financial investigators.

Assessment income is deposited into an
account with the state treasurer. When the
Board makes awards, a check iswritten on
the account maintained with the treasurer
in an amount sufficient to pay the awards.
Theamount isthen deposited into thefund's
operating account for disbursement to the
claimants.

Claim forms, a brochure explaining the
fund’'s procedures, and a copy of the
Board's rules are provided to the public in
several ways. Anyone who calls the State
Bar’s Client Assistance Program seeking as-
sistance with a financial loss caused by a
NC attorney is provided with a fund pack-
age. Packages can aso be obtained from
theclerk’sofficein all county courthouses.

The State Bar has a web site at
www.ncbar.com that contains a FAQ section
on the fund. The web site will soon publish
thefund’sformsand information about claims
paid. The Board issues a press release after
each quarterly meeting detailing the awards
made, without naming claimants. The Board
has contracted with a programmer to acquire
its own computerized record-keeping system
and database. The new software will be es-
pecialy useful for the paralegal and the Coun-
sel in their subrogation efforts.

Procedures

Claimants must filetheir claimson aclaim
form provided by the Board, which includes
a subrogation agreement that claimants must
sign and have notarized. Although claimants
are expected to demonstrate that they have
made reasonable efforts to pursue available
avenues of recovery, the fund normally does
not require claimantsto file alawsuit against
the attorney or to pursue disciplinary action
or filecriminal charges. Counsel to the Board
often makes efforts to determine whether
losses from real estate transactions are cov-
ered by titleinsurance or whether lossesfrom
estates are covered by abond beforethe Board
considersthoseclaims. Thefund'sruleslist
types of claimsthat are not deemed as*reim-
bursablelosses” including claimsof relatives,
partners, or employees of the respondent-at-
torney and losses arising in investment trans-
actions.

A copy of each claim is sent to the respon-
dent-attorney. The respondent-attorney is
asked to respond in writing. The fund’s in-
vestigator conducts an investigation of each
claim, including interviewing claimants, re-
spondent-attorneys and others as needed.
Theinvestigator prepares areport that isthen
reviewed by Counsel. Counsel makesawrit-
ten recommendation to the Board. For each
claim on the Board’'s meeting agenda, amem-
ber is assigned to present that claim to the
Board. Claimants and respondent attorneys
are notified of the Board's meeting and are
invited to attend. Because claims are confi-
dentia until paid, attendees must notify the
fund’s administrative assistant in advance so
that they can be assigned a time to appear.
The Board votes on claims after interested
parties have departed. After the Board's meet-
ing, the minutes of the meeting are prepared
and sent to the Chair. After the Chair approves
each payment contained in the minutes, Coun-
sel sends aletter and acheck to the claimant,
with a copy to the respondent-attorney.

After aclaimispaid, ademand letter issent
to the respondent-attorney asking him or her
to sign a confession of judgment in the
amount of the fund’s payment. The respon-
dent-attorney is also asked to sign afinancial



statement and to suggest a proposed pay-
ment plan. The respondent-attorney is
advised of a NC statute that allows dam-
ages to be doubled against an attorney for
fraudulent conduct. If the respondent-at-
torney signs the confession of judgment,
he or she can avoid acomplaint being filed
seeking double damages. Often, the fil-
ing of a complaint results in the respon-
dent-attorney filing bankruptcy. If itisa
Chapter 7 case, Counsel filesan adversary
proceeding seeking double damages and
asking the Court not to discharge the re-
spondent-attorney’s debt to the fund. If a
respondent-attorney fails to establish a
payment plan, or fails to pay pursuant to
the plan, an asset check is conducted to
determine whether execution on the judg-
ment is likely to provide any recovery. If
no assets can be located, the Board usu-
ally directs Counsel to suspend collection
efforts. W

A. Root Edmonson is Counsel to the
North Carolina State Bar Association’s
Client Security Fund.

Profile: Law
Client Protection
In lllinois

Eileen W. Donahue

s | read Martin Cole’'s opening
A profile of the Minnesota client

protection programin the Fall 2000
issue of The Client Protection Webb, | was
struck by the many similarities between the
Minnesotaand lllinois programs. That en-
couraged me to borrow Mr. Cole's format
for this profile of the lllinois program.

History

Like Minnesota, Illinois started with a
voluntary fund. From 1964 to 1994, the
Illinois Clients' Security Fund was oper-
ated jointly by the Illinois State and Chi-
cago Bar Associations. Like Minnesota's
fund, the voluntary fund had scarce re-
sources. Inthe early 1990's the voluntary
fund was effectively insolvent, and the bar
associationsturned to the lllinois Supreme
Court and asked it to createanew fund. In
1994, the Supreme Court adopted rules to

create new program, to be operated under
the auspices of theAttorney Registration and
Disciplinary Commission (ARDC) whichis
an agency of the Supreme Court. Although
there was no specia assessment to finance
the new fund, the Commission allocated
$300,000 from the Disciplinary Fund for the
first year of operation.

The new fund assumed responsibility for
the backlog of claims from the old fund and
distributed press releases announcing the
program. As aresult of this publicity and
the more secure funding, the new program
really took off. Toillustrate, in the last two
years of thevoluntary program, there were
less than 100 filed claims. In the first two
years of the Supreme Court Program, new
filings exceeded the 300 mark.

Structures and Procedures

The Attorney Registration and Disciplin-
ary Commission consists of seven members:
four lawyers and three non-lawyers. The
Commission isresponsible for the adminis-
tration and supervision of the registration
process and of disciplinary proceedings af-
fecting lllinois lawyers, as well as for the
client protection program. Unlike most other
funds, the lllinoisfund does not have a sepa-
rate board to oversee the state’s client pro-
tection fund.

The program is staffed by employees of
the ARDC, and has the benefit of the
Commission’s resources for investigating
and processing claims. The programis cur-
rently staffed by onefull- timelawyer; para-
legal, investigative and secretarial services
are shared with the disciplinary section.

Each year the Commission allocates a cer-
tain amount of money from the Disciplinary
Fund for payment of claims. The annual a-
location isbased upon statistical projections
developed by the program’s staff. During
the first seven years of the program, annual
allocations have averaged about $314,000.
Since the program does not carry a signifi-
cant reserve, itsfundsaresimply invested in
short-term treasury notes.

Theprogram hasan official claimform but,
as long as the content is clear, it will accept
a claim submitted in any written form. If
the lawyer is not yet disciplined, the claim
will be held in abeyance until disciplinary
proceedings are complete. If the claimant
has not also filed a disciplinary complaint,
the claim is referred to disciplinary counsel
to determine if action is warranted. If the
clamisripe, the staff will investigate. When
the investigation is complete, the staff pre-
pares areport and recommendation for sub-
mission to the Commission.

The Commission meets about eight times
ayear, anditvotesonall claims. Theclaim-

ants and lawyers are informed of the
Commission’sdecisions, and they have an op-
portunity to request reconsideration. If there
is any arguable basis for reconsideration of
the decision, the Commission refers the re-
guest to areview panel: three volunteer law-
yers and one public member. They will re-
view the original investigative file, recom-
mend additional investigation where appro-
priate, and, sometimes, hold informal hear-
ings. The party requesting reconsideration
has the right to request a hearing. Although
hearings are often requested, in fact they are
seldom held. There have been about 10 since
ARDC took over thefund. The Review Panel
then presents its own report and recommen-
dation to the Commission for final decision.
Thereisnojudicial review.

Given the structure of the program, the Re-
view Panel isaninvaluable asset. Client pro-
tection is just one of the responsibilities of
ARDC, but it'sthe only issue for the Review
Panel. The Panel members have the time to
discuss difficult claims in depth, and they
make recommendations to the Commission
on rules and policies.

The Illinois program does not perceive it-
self as afund of last resort. The rules state
that claimants must make “reasonable ef-
forts’ to exhaust administrative remedies, but
the Commission isliberal in its definition of
“reasonable efforts” As a matter of policy,
the Commission considersit “unreasonable”
to make a victimized claimant pursue futile
civil proceedings against a lawyer who has
lost a law license, and presumably a liveli-
hood, before the victim can turn to the pro-
gram for help.

Aswith most funds, the majority of claims
involve unearned fees. The Commission is
pretty pro-claimant on these claims, and will
not let alawyer’s performance of merely to-
ken services defeat a claim.

Statistics and War Stories

Since the lllinois program began in 1994,
it hastaken in an average of about 200 claims
per year. It has approved 682 claims total-
ing $2,435,000. The Program pays about 80
percent of claimsin full. There is no doubt
that the fund is operating much more effec-
tively inits current form than it did asa vol-
untary fund. Of course, thereisroom forim-
provement.

The lllinois program was singled out for
criticismintheNational Law Journal’sAu-
gust 2000 critique of the nation’s client pro-
tection programs because of itslimited fund-
ing and limits on awards. (Editor’s Note;
Elizabeth Amon’s article, An Empty Prom-
ise, isavailableon the Internet: www.nlj.conv
2000/home/promise.html.) The reason rests

continued on p.11
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O[7]
Georgia

NCPO’s President-Elect Janet Green
Marbley, administrator of the Ohio Supreme
Court’s client protection program, has been
elected to the House of Delegates of the Ameri-
can Bar Association. Janet is busy planning
NCPO’s next Regiona Workshop in Columbus,
Ohio on Saturday, October 27.

Observed in Miami Beach at the ABA's 17th
National Forum on Client Protection in June:
CaroleRichelieu (Hawaii) washing out her lug-
gage and its contents after witnessing an air-
port vehicle roll over her luggage, which con-
tained aspecia saucethat Carole smuggled into
the mainland.

Yes that was Betsy Brandborg of
Montana strolling down the Miami
Beach boardwalk with a six-foot long
live snake-reportedly borrowed—
wrapped around her neck.

The Loews, site of ABA’s Forum, ex-
perienced itsown problems. Seems some
rowdy musicians trashed several rooms
the weekend prior to our arrival, leaving
burn marks on the carpetsand dlitsinthe
curtains and furniture. And then we ar-
rived.

Everyone had a great time at the din-
ner Saturday night at Gloria Estafan’s
Lario’s on the famed art deco Ocean
Drive. Bill Ricker of Ft. Lauderdale
made all the arrangements and we had
deliciousfood, attentive service, wonder-
ful company, and ambiance, too!

Bob Weldon of Washington, former
NCPO Western Region VP, has accepted
aposition on the ABA's Standing Com-

mittee on Client Protection. The Standing
Committee is chaired by Lynda Shely of
Arizona, NCPO’s Southwest Region VP,
Other members include Melissa
DelL acerda of Oklahoma, Thomas
Sumners of New Jersey, James Towery
of California, and Jack Weiss of Florida.

CaroleRichelieu (the Hawaiian with the
suspicious luggage) has accepted the po-
sition of Chair of theABA'sAdvisory Com-
mission on Lawyers Funds for Client Pro-
tection. She is joined by John Bomster
(New Hampshire), Marty Cole (Minne-
sota), Cheri Grodsky (Lousianna), David
Jordan (New Hampshire), Tim
O’ Sullivan (New York) and Georgia Tay-
lor (Nevada).

Thanksto Georgia Taylor for this new
feature. Send new items of interest and
intelligence to Georgia at
WWW.geor giat @nvbar.org.

Report from New York

Michael J. Knight

he New York Lawyers Fund for Client
Protection had abusy year in 2000, de-
spiteadecreasein filed claims. Thetext

of the fund’s annua report for 2000 can be
viewed on its website at www.nylawfund.org.

Theyear began with anincreaseinthefund’s
maximum coverage to $300,000 per eligible
claim. There were 235 pending claims alleg-
ing losses of $16 million. There were 492 new
claims filed which alleged $20 million in
|osses.

Thefund’'s 205 awards of reimbursement ap-
proved in 2000 restored $10.5 million to law
clients and represented the largest one-year
payout in the fund’s history. More than 97
percent of eligible clients in 2000 received
full reimbursement.

A milestone was reached in 2000 with the
approval of the 5000th award of reimburse-
ment. That award wastypical of many and pro-
vided full reimbursement for a Manhattan
attorney’s theft of a $31,000 real estate down
payment. The attorney was a male, sole prac-
titioner whose misconduct was apparently due
toadrug problem. Hewasdisbarred and pros-
ecuted criminally.
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Through 2000, the fund has processed
10,154 applications for reimbursement and
determined that 5,081 claims qualified for
awards. Of the 5,073 claims found to be in-
eligible, only four claimants have judicially
challenged their adverse determinations.
Three of those proceedings have been dis-
missed. One remains pending.

At the behest of the Lawyers Fund in 1993,
court rules were adopted which require the
reporting of dishonored checks on attorney
trust accounts. The enforcement of that rule
has detected more than 80 lawyerswho have
dishonestly used client and escrow fundsin
the practice of law. The fund itself has pro-
vided $5.1 million in reimbursement to vic-
tims of 45 of those dishonest lawyersin 270
awards of reimbursement.

Thefund’s Trustees continueto recommend
changes in policy and legal practice to pro-
tect consumersfrom dishonest conduct inthe
practice of law. These recommendations in-
clude fee arbitration; mandatory training for
fiduciaries; supervision of fiduciary financia
accounts; and requiring that the named fidu-
ciary be provided with a copy of monthly
bank statements. ll

Michael J. Knight is Deputy Counse of
the New York Lawyer’s Fund for Client
Protection.

Express Your Commitment to
Professional Responsibility.

Join NCPO!

embership contributions are tax

deductible: organizations ($200);
individuals ($25). New memberships and
renewals should be sent to NCPO’s
Treasurer: Isaac Hecht, c/o Hecht &
Chapper, Esgs., 315 North Charles St.,
Baltimore, MD 21201-4325.

Awards Debut in Miami
Beach

he Colorado and District of Columbia
client protection funds each received
NCPO'snew 110 % Award at NCPO'sAn-
nual Meeting in Miami Beach. The new
award recognizes the generosity of client
protection funds who enroll al their Trust-
ees as individual members of NCPO: for
going that “extramile” in support of NCPO.
NCPO'’s Directors also created a Friend
of Client Protection Award. The charter
recipient? Robert W. Minto, Jr., President
and Chief Executive Officer of the Attor-
ney Liability Protection Society of
Missoula, Montana. The award recognizes
the professionalism, financial support, and
technical assistance that ALPS and its staff
provides in the printing and distribution of
The Client Protection \ebb. Il



Profile: Law
Client Protection
In Kansas

Carol G. Green

ansas|awyershavelong been con-

K cerned about |osses from attorney

misappropriations and defal ca-

tions. In 1971, the Kansas State Bar Asso-

ciation, a voluntary organization, estab-

lished aClient Security Fund which existed

until 1985. The fund, however, had mini-

mal funding and few claimsfiled; and only

clients of bar association members were
covered.

The bar association continued efforts to
re-establish a fund, concentrating on Su-
preme Court approval and sponsorship.
Those efforts met with success, and the
Court established the Kansas L awyers Fund
for Client Protection, effective July 1, 1993.
The Supreme Court’s support of the pro-
gram extended to appointing one of its
members to serve as liaison to the newly
created Commission which would admin-
ister the fund, and that direct communica-
tion with the Court has proven invaluable
inthe devel opment and support of the fund.

Aninitial transfer of $400,000 from the
Disciplinary Fee Fund with annual trans-
fers into the Client Protection Fund have
provided the kind of economic stability so
essential to successful operation of the
fund. The fund balance currently stands at
$1,457,664 with 9211 active lawyers cov-
ered. The fund is deposited in the State
Treasury and earns a modest, but safe, 5-6
per cent return which is credited monthly.

The Kansas Client Protection Fund Com-
mission consists of one judge, four active
lawyers, and two non-lawyers, appointed
by the Supreme Court. Serviceis limited
to two consecutive three-year terms, and
the Commission meets quarterly. This
Commission, like the Kansas Commission
on Judicial Qualifications, has found that
non-lawyers contribute adifferent, valuable
perspective and enrich the claims discus-
sions.

Eligible claims must arise from the dis-
honest conduct of an active member of the
bar, in the course of a lawyer-client rela-

tionship and by reason of that relationship,
and must be filed within one year after the
claimant knew or should have known of the
loss. “Dishonest conduct” is defined as
wrongful taking or conversion, refusal to re-
fund unearned fees, borrowing from a client
with no intent or ability to repay, or inten-
tional dishonesty which proximately leadsto
aloss. The completetext of the rules appears
on the Supreme Court’s website at
www.kscourts.org.

K ansas operates with a$50,000 cap for any
individual claimant and a $200,000 cap for
claims against any attorney, the attorney cap
having been raised from $150,000 last year.
Even with those caps, there have been only
four claimsin the current fund’s history which
could not be fully reimbursed. The
Commission’s first claim, filed in 1993, was
one of those large claims, exceeding $2.5
million in losses. Not only was the dollar
amount overwhelming for anewly established
fund, but the i ssueswere al so among the most
difficult which the Commission has ever con-
sidered.

One million-dollar claim in 1996 exceeded
the attorney cap, and two lesser claims ex-
ceeded theindividual claimant cap. Thetypi-
cal lossin Kansas, however, issmall. Onthose
small claims, attorneyswill sometimes reim-
burse clients once aclaim has been filed with
the Commission but before action is taken.
For those claims paid by the Commission, full
restitution is possible.

It is the Commission’s practice to consider
claims at the next quarterly meeting, approv-
ing payment if proof of loss is established.
Some claims will be carried over for further
investigation, and claims which potentially
exceed the attorney cap must, of necessity,
be held until the Commission is certain that
all claimshave beenfiled or thetimeinwhich
to file aclaim has lapsed. Prompt payment,
however, is the Commission’s goal.

From July 1993 through December 2000,
160 claims had been filed with the Commis-
sion with 53 denied, generally because the
Commission found no dishonest conduct. A
total of $531,797 has been paid to 89 claim-
ants.

Kansashasasmall staff, all working on cli-
ent protection as an adjunct to other respon-
sibilities. The Clerk of the Supreme Court
serves as the fund's administrator with the
assistance of a deputy clerk. The Disciplin-

ary Administrator is a valuable resource, and
his office provides investigative services on re-
quest of the Commission. The Disciplinary Ad-
ministrator also attends Commission meetings.

Since the inception of the fund, three mea-
sures have been implemented which should dis-
courage dishonest conduct or revea it before
significant losses occur: bank overdraft notifi-
cation to the Disciplinary Administrator on at-
torney trust accounts, insurance payee notifica-
tion on disbursements, and random compliance
audits of lawyer trust accounts. ll

Carol Green isthe Clerk of the Supreme
Court of Kansas and administrator of
Kansas client protection program.

Profile: lllinois continued fromp. 9

with the fact that the Illinois program has a
very modest per award limit of $10,000, and
an $100,000 aggregate limit on awardsinvolv-
ing an individual lawyer. Theimpact of these
caps was made strikingly clear after the 1997
death of Illinois lawyer Anthony G. Cappetta,
who had stolen about $10 million from cli-
ents who had invested with him over many
years. His estate was valued at no more than
$3 million. The probate battle between the
family and the victims is still raging.

Many of the victims were elderly, and
Cappetta's theft had a devastating impact on
them. Most of the clientsfiled claimswith the
program to share in its $100,000 allocation.
Claimants received less than 24 cents on the
dollar on their more than $6 millionin claims.
Throughit all, the program’s staff wastouched
and impressed by the spirit of thevictims. Ex-
pressions of gratitude for the small payments
from the program were particularly poignant.

The disheartening Cappetta experience not-
withstanding, the Commission and the staff
have found their work with the new Supreme
Court effort to be rewarding and gratifying.
Changesin Illinoissince 1994 have been posi-
tive ones, and we search for ways to improve
the experience.

Eileen W. Donahue is Client Protection
Counsel for the Attorney Registration and
Disciplinary Commission of the Supreme
Court of Illinais.
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MoreMoney for Florida's
Protection Fund

The Board of Governorsof the Florida Bar
has approved a budget for the State Bar
Association’s 2001-02 fiscal year that in-
creases annual membership fees from $190
to $265 for active members, and from $140
to $190 for inactive members. It's the first
such hike since the 1990-91 fiscal year, and
is expected to provide a $2 million surplus
for next year, rather than the current year's
$1.7 million deficit.

Florida'sclient protection programisabig
beneficiary of the dues hike. The new bud-
get earmarks $20 of each dues assessment
for the FloridaBar's Clients’ Security Fund,
up from its current $15. This increases the
bar’s total annual contribution to its client
protection fund from $983,310 to
$1,352,560.

Progressin Louisiana

The Client Protection Fund Committee of
the Louisiana State Bar Association reports
that the Committee has received a $50,000
contribution from the Board of Governors of
the State Bar and voluntary contributions
from lawyers totaling $2,980. With earned
interest of $730, the Committee has total
available funds for the 2000-2001 fiscal year
of $124,387.

To meet its goal of timely reimbursement,
the Committee uses a panel system of three
membersto investigate claimsfor reimburse-
ment and make recommendations to the full
Committee. The client protection program
seekstoresolveall claimsat the second meet-
ing of the Committee following filing of the
claim.
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Also at work in Louisiana is a Study
Committee of the Client Protection Fund
Committee which is expected to recom-
mend changes to improve and ensure a
positive continuation of the work of the
State Bar’s client protection and reimburse-
ment program.

Big Bucksin Maryland

Maryland's law client protection fund,
called the Client Security Trust Fund, has
paid out one of the largest awards in its
38-year history: $283,200 to a California
man who was defrauded by Ronald
Maurice, aMaryland lawyer who was han-
dling the intestate estate of the victim’'s
uncle in Prince George's County, Mary-
land.

The victim had previously retained
Maurice in a similar capacity, without
problem. Thistime he permitted Maurice
to be sole signatory on the estate’'s bank
account. Maurice, now disbarred and a
convicted felon, looted the estate. Maurice
was unable to make restitution.

The protection fund in Maryland stands
near the top in the nation with respect to
reimbursement protection it provides to
victims of dishonest conduct in the prac-
tice of law. According to Isaac Hecht,
long-time Treasurer of the fund, its regu-
lations establish a maximum limit on
awards to individual claimants based on
the fund's reserves at the end of each fis-
cal year. The limit is 10 percent. The
fund’s current reserves are upwards of
$3.7 million.

Advance Fee Claims Hit
Maryland Fund

According to The Daily Record of the
Maryland bar, the state's law client pro-
tection fund has received more than
$175,000 in advance-fee claimsinvolving
the state's leading criminal defense attor-
ney. M. Christina Gutierrez consented to

Attorneys Liability Protection Society
A Risk Retention Group
www.alpsnet.com

The publication of The Client Protection
W\ebb is made possible by the generous
underwriting assistance of the Attorney
Liability Protection Society of Missoula,
Montana.

her disbarment in May, 2001 after nearly
two decades of a “no-holds barred prac-
tice” in Maryland. Most of the claimsto
the Client Security Trust Fund involve
five-figure advance retainers — one as
much as $45,000 —and litigation expenses
paid in advance. The claims allege that
Gutierrez did little or no work for her
clients.

Malpractice Insurance Notice
Rules Spreads

Ohio has joined Alaska and South Da-
kota in requiring lawyers and law firms
to notify their clientsif they do not main-
tain a minimum measure of malpractice
coverage. In Ohio the notification re-
quirement is triggered if a lawyer does
not maintain mal practice insurance of at
least $100,000 per occurrence and
$300,000 in the aggregate. The Supreme
Court voted 5-2 to adopt the new rule.
Said Chief Justice Thomas J. Moyer in a
statement issued by the court’s press of -
fice: “A prospective client could consider
the existence of malpractice insurance,
together with information about an
attorney’sability and experience, to make
a more informed choice regarding legal
counsel.”

Oregon is the only state that mandates
malpractice insurance as a condition of
practicing law. Virginialawyersneed not
carry professional liability insurance but
must certify annually, for public inspec-
tion, whether they have malpractice in-
surance coverage.

Minnesota Seeksto Raise Cap

The Minnesota Client Security Board
is petitioning the Minnesota Supreme
Court for a rule change to increase the
maximum payment per eligiblelossfrom
$100,000to $150,000. Minnesotahasno
aggregate cap. The Supreme Court gen-
erally solicits comments from the public
and bar for 60 days and holds oral argu-
ment on the petition; in this case, some-
timein thefall.

The Client Security Board has studied
theissuethoroughly, and has determined,
based upon the current fund balance and
the historical average number of claims
received each year, that exceed the
present cap, that the maximum limit on
awards could be rai sed to $150,000 with-
out any increase in the attorney registra-
tion fee for Minnesota lawyers.
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